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POSEIDON NICKEL AGREEMENT ACT 1971 VARIATION AGREEMENT - DISALLOWANCE 
Motion 

MR F.M. LOGAN (Cockburn - Minister for Resources) [1.47 pm]:  I move -  

That the Poseidon Nickel Agreement Act 1971 Variation Agreement dated 3 October 2006 between 
Hon Alan John Carpenter, MLA, Premier of the state of Western Australia and Niagara Mining Ltd - 
Niagara - laid on the table of the Legislative Assembly on 21 November 2006, be and is hereby 
disallowed. 

This disallowance motion is necessary for procedural reasons that I will now explain.  A new variation 
agreement dated 22 January 2007 was tabled on 27 February 2007.  That agreement relates to the same subject 
matter as the first variation agreement.  The first variation agreement will be of no legal effect when this 
disallowance motion is agreed to.  The 12-sitting day period provided for in clause 37(3) of the state agreement 
has accordingly commenced in respect of the new variation agreement.  

The full background to this matter is that WMC Resources, now owned by BHP Billiton, sold its rights and 
interests in the state agreement to Niagara Mining Ltd.  The mining lease held under the state agreement covers 
both the closed and historic nickel mine at Mt Windarra and the closed open-cut mine at south Windarra.  WMC 
ceased mining operations under the state agreement in 1991.  WMC has fulfilled all obligations, including the 
mining, refining and smelting of nickel in Western Australia, under the state agreement.  Prior to late 2004, when 
the then Minister for State Development advised his support for an assignment of the state agreement to Niagara, 
it was the intention of both WMC and the state that the outstanding environmental rehabilitation of both the old 
Mt Windarra and south Windarra mining areas be completed and the agreement terminated.  The transfer to 
Niagara Mining Ltd provides an opportunity to reopen the old Windarra mine, the subject of the state agreement, 
with potential regional benefits to the nearby community at Laverton. 

The variation agreement will introduce new performance obligations on the company - that is, Niagara - and it 
will ensure that if mining proposals are not submitted within an agreed time frame or an approved extension to 
that, the state agreement will terminate.  The variation agreement also serves to delete certain clauses of the state 
agreement to ensure that the state will not be called upon by the company to undertake actions that relate to the 
past mining and processing operations.  In addition, the local government rating exemption clause has been 
deleted and an environmental clause has been inserted. 

Following the approval by the minister - 

Mr P.D. Omodei:  You said something about local government rates. 

Mr F.M. LOGAN:  Yes.  Under the old agreement with WMC Resources, there was a rating exemption clause.  
The Leader of the Opposition will remember that that clause was in many state agreements.  We have deleted 
that to ensure that under this operation, rates will be payable to the appropriate shire. 

Following the approval by the minister responsible for the state agreement on 26 September 2006 of the 
assignment of the agreement by WMC to Niagara, Niagara provided a $3.5 million unconditional bank guarantee 
to the state to ensure that the Mt Windarra and Windarra South mining areas would be rehabilitated.  This 
rehabilitation is in respect of historical workings and is in line with WMC’s previously drafted closure plan.  
This will be triggered only if mining does not recommence in those areas.  If mining does recommence, it will be 
subject to new rehabilitation requirements at the cessation of operations. 

Niagara has provided every indication that in operating this project it will use local labour, or labour to be 
housed locally, at Laverton, and it appears that it has developed a good relationship with the local council on the 
planning issues.  If the outcomes being suggested bear fruit, the reopening of the Windarra mine will not only 
generate new wealth, but also be a positive step for the Laverton region. 

The old variation agreement was executed by the Premier on 3 October 2006, and on 6 November 2006 the 
former Minister for Resources and Assisting the Minister for State Development, Hon John Bowler, MLA, asked 
Parliamentary Services to table the variation agreement so as to commence the 12-day sitting period, as required 
by clause 37(3) of the state agreement.  Tabling occurred on 14 November in the Council and on 21 November 
in this house.  However, Parliament went into recess before the 12 sitting days were completed, and therefore the 
variation agreement could not come into effect before the 31 December 2006 deadline that is built into the 
variation for submission of the mining proposals by the company.  At that date, therefore, and because the 
variation agreement was not effective, the company could not submit the proposals, and the state, through the 
state agreement minister, could not accept or approve such proposals.  Further, the state agreement minister 
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could not, in accordance with the state agreement, extend the date for submission of proposals, because that date 
was not actually in effect. 

The concern was that if the sitting period for the variation agreement was allowed to be completed and the 
variation agreement come into legal effect, the provisions of proposed clause 6B(6) providing for the state 
agreement to terminate if the mining proposals were not submitted by 31 December 2006 could apply.  This 
would have been an absurd result for all concerned.  The state and the company proposed to deal with the 
problem by signing and tabling a replacement variation agreement, being the one tabled on 27 February 2007 to 
which I earlier referred, and withdrawing the old variation agreement prior to the period of 12 sitting days being 
completed. 

The new variation agreement, to which I just referred, is in the same terms as the old variation agreement that 
was tabled last year, except that the date for submission of proposals and consequential dates have been extended 
by 12 months; that is, mining proposals are now due from Niagara by 31 December 2007. 

However, a further concern arose as to the efficacy of withdrawing the old variation agreement in terms of 
preventing it from coming into legal effect.  After further consideration and in the interests of certainty, the 
government is of the view that the old variation agreement should be disallowed rather than withdrawn. 

As I stated, the period of 12 sitting days for the new variation agreement has commenced, and this matter will 
again be in order once the disallowance of the old variation agreement is agreed to; hence this motion before the 
house. 

MR P.D. OMODEI (Warren-Blackwood - Leader of the Opposition) [1.54 pm]:  The opposition will not 
oppose this motion to vary the Poseidon Nickel Agreement Act 1971 variation agreement.  However, there are 
some caveats, and they are in relation to responses from the Minister for Resources, as the now responsible 
minister.  This issue is symptomatic of a government that is dysfunctional.  The agreement was tabled in the 
Legislative Council last year on 14 November.  It was possible, based on the number of sitting days, that that 
agreement could have gone through.  However, it was tabled in the Legislative Assembly on 21 November, 
which meant in actual fact that there was no way that that agreement could have been approved, given that there 
were only six more sitting days after that event. 

Obviously, the Premier, as the responsible minister, was involved with the Poseidon variation agreement on  
26 September 2006.  Subsequent to that, the Minister for Resources and Assisting the Minister for State 
Development, Hon John Bowler, took over that responsibility.  I ask the minister: has that decision been 
compromised by revelations in the Corruption and Crime Commission, given that the then Minister for 
Resources and Assisting the Minister for State Development and member for Murchison-Eyre has certainly been 
compromised by the outcome of the commission hearings?  The minister can respond to that by interjection, if he 
wishes. 
Mr F.M. Logan:  Yes, I will respond to that by saying no, not at all.  As you can see, member, this is simply an 
administrative method - 
Mr P.D. OMODEI:  Stuff up. 
Mr F.M. Logan:  No.  It is an administrative method of dealing with the variation to an agreement.  There is no 
way it can be compromised. 

Mr P.D. OMODEI:  I am not questioning the legality of the agreement.  However, I am concerned that a now 
disgraced minister was involved at that time.  Obviously, during that time decisions were made by the cabinet 
when ministers who have now been dismissed or sacked from the government had responsibilities.  There is no 
doubt that the new agreement for the Niagara proposal for Mt Windarra and Windarra South will be good for 
Laverton, and certainly for the people in that area.  However, I believe it raises questions about whether the 
proposed clause 6B termination could apply.  Obviously, we have gone past that period, and that agreement has 
obviously lapsed.  Again, will the minister comment on the status of the current agreement in relation to the 
transfer between WMC, BHP Billiton Ltd and Niagara? 

Mr F.M. Logan:  Yes.  There are two things.  One is the tabling last year.  All the then minister did was table 
the variation to the agreement.  Unfortunately, it did not meet the time frame.  The critical end point for that was 
31 December.  To ensure that the company was not penalised in any way, shape or form, we were advised to 
table the new agreement, which was done in February, as I have referred to, and to withdraw the old agreement.  
Therefore, the motion that is before us at the moment is to disallow the old agreement. 

Mr P.D. OMODEI:  At the same time, obviously the government and the minister responsible would have 
known that by tabling the agreement in the Parliament on 21 November, there was not time in the rest of the 
parliamentary year.  Everybody knows exactly how many weeks the Parliament sits.  It seems to me that the 
minister responsible or the department or the government was not doing its job properly.  The agreement should 
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have been tabled at least two weeks previously to enable it to go through.  There has to be an acknowledgement 
by the now responsible minister that the government made a mistake. 

Mr F.M. Logan:  I accept the fact that they did not look at it absolutely carefully because I now presume that 
the minister and the department thought that they could extend the deadline from 31 December.  The advice from 
the State Solicitor’s Office was that they could not.  I think they were presuming that they could. 

Mr P.D. OMODEI:  I think I could have given the advice that, obviously, the time could not be extended given 
that the Parliament was to be prorogued at that time.  Given the time and those responses from the minister, 
albeit very flimsy responses, we will agree with this.  It will be a good thing for Niagara to have this matter 
cleared up once and for all.  It will be a good thing for the Shire of Laverton and the people in that area of the 
state to benefit from this agreement. 
Question put and passed. 
 


